COMPARING CRIMINAL
JUSTICE

David Nelken

In the few years since the last edition of this Handbook was published the literature
relevant to this chapter has developed significantly. A number of valuable textbooks
and collections have been published as well as a host of important books and ar tieles.
examining specific systems ina comparative perspective {see the note on selected fur-
ther reading).

T addition, there is also a growing literature on fhe cructal question of the globali-
yation of crime and criminal justice and the way this affects how ideas and practices of
crinvinal justice are shaped internationally or ‘transferred’ from one place to another,
Comparative research now figures in some of the most debated issues on the crimino-
logical mainstream. Information from international comparative victim surveys has
helped demonstrate how little changes in crime levels could explain patterns of pun-
ishment over time and space, David Garland’s famous thesis about the rising culture
of control set out to describe the trends in growihg punitiveness in the USA and the
UK (Garland 2000). Butin implyilig that these countries could be seen as exemplars o
widely shared late-modern conditions he prompted many other authors o see whethe
(and how) his claims applied elsewhere (see, €.8. Cavadino and Dignan 2006; Lac¢
2008), Comparison is also central for those who se
is retained in some places rather than others (Zimring and Johnson 200
Garland now seeks to explain what makes the USA specific in this respect rather tha
what makes it an illustration of wider trends (Garland 2010).

Given the space constraints itis not possible to do justice to all the newwork thatha
been published. I have added something about the challenge that globalization pose
to comparative criminal justice and the ways that globat trends affect the natlon std
or other more locally-based justice practices. But the chapter continues fo concentr
on general issues concerning the rationales, methods, and approaches to comparatt
yesearch on criminal justice. Why do we do such research? What types of thearetic
approaches should we deaw on in comparing criminal justice systems? What method
can we use to gather our data? Even if comparative research is increasingly seent
offering a contribution to answering criminology’s bastc questions about the causes
of crime and the way it is sanctioned, it still faces special problems in jtssearch tofi
ways to understand difference—and make the familiar unfamiliar,
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COMPARING CRIMINAL JUSTICE

in learning more about different systems of criminal justice ean be shaped by
fiety of goals of explanation, understanding, and reform. For many scholars the
contribution of comparative work lies in the way it could advance the agenda
atific criminology aimed at identifying the correlates of crime as antisocial
our, These writers use cross-national data o as to test claims about the link
ween crime and age, crime and social structure, crime and modernization, and so
uich the same could be done in constructing arguments aboutvariations between
of crime and social reaction (Black 1997).

s contrast, evidence of differences in the relationship between crime and criminal
stice may be sougbt in order to excavate the positivist worin at the core of crimi-
gy. When ‘crime’ is treated as a social construct, a product of contrasting social
political censures, criminology is obliged to open ouf to larger debates in moral
ilosophy and the humanities as well as in the social sciences themselves, By posing

ure
oks lamental problems of understanding the ‘other’ it challenges scholars to overcome
cles ocentrlsm without denying difference or resorting to stereotypes. Engaging in

parative criminology thus has the potential to make criminologists become more
flexive (Nelken 1994a), for example learning to avoid the common error of treal-
the modern Anglo-American type of ‘pragmatic instrumental’ approach to law
it were universal, Setting out to describe other countries’ systems of criminal
stice in fact often leads to rival accounts proposed by criminoclogists of the coun-
es concerned (see, e.g., Downes 1988, 1990; Franke 1990; Clinatd 1978; Balvig 1988;
as 1989). The debates that follow, painful and replete with misunderstanding as
ey sometimes tend to be, are fundamentally healthy for limiting the pretensions ofa
scipline that toe often studies the powerless.

ne result of studying the way crime is defined and handled in different juris-

?:; tons by legislatures, criminal justice agencies, and the media (and others) is to
her discover—yet again—the crucial need to relate the study of crime to that of crimi-
cey | justice, But it also demonstrates the difficulty of distingaishing criminal justice
Jty m social control more broadly. The proportionally low crime rates in Switzerland
ren d Japan, for example, can only be understood in terms of such interrelationships.
an Likewise, if Fralian courts send to prison only one-fifth of the youngsters who end
up there, in England and Wales this may in part be explained by differences in the
1a8 type and level of offences carried out by young people. But it will also have to do with
ses the way Italian juvenile court judges and social workers feel they can (and should)
ate fer to family social controls—given that children generally live athome at least until
ate heir Iate twenties, and often rely on family help to find work. On the other hand,
ive 1oss-national data may on occasion also show that criminal behaviour s relatively
-al uninfluenced by legal and social responses, There is evidence that even when different
s Ration states change their drug laws at different times and in different directions, the
as patterns of national drug use (and drug overdose) seem to be less affected by this than
ses byinternational developments in supply and demand.
nd But we should not limit our interest in comparative criminal justice only to its

EEE‘CtS onlevels of crime. We can also study it in its own right. This sort of comparative
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enquiry has as one of its chief concerns the effort to identify the way a country’s fypes.
of crime control resonate with other aspects of its culture. Why is it that countries like
the UK and Denmark, who complain most about the imposition of European Union
law, also maintain the best records ofimplementation? What does thistell us about the
centrality of enforcement as an aspect of law in different societles? Why, in the United
States and the UK, does it often take a sex scandal to create official inferest in doing
something about corruption, whereas in Latin countries i takes a major corruption
scandal to excite interest in matital unfaithfulness? What does this suggest about the
way culture conditions the boundaries of law and the way criminal law helps shape
those self-same boundaries (Nelken 2002 ay
It can be important to investigate how far particular methods of crime control are
conditioned by these sorts of cultural factors. Much British writing on the police, for
example, takes it for granted that nothing could be more ill-advised than for the police
to risk lostng touch with the public by relying too much on military, technological,
or other impersonal methods of crime control, The results of this, it is claimed, could
only be a spiral of alienation that would spell the end of ‘policing by consent’. In Italy,
however, two of the main police forces ate still part of the military, and this insulation
from the pressures of local people is actually what inspires public confidence. Britain,
Jike most English-speaking countries, adopts 2 preventive style of responding to many
white-collar offences which is sufficiently different to be characterized as a system o
‘compliance’ as compared fo ‘punishment’ (Nelken, this yolume). This is often justi
fied as the only logical way of proceeding given the nature of the crimes and offenders
involved. But in Ttaly such a contrast is much less noticeable. Bnforcement is guided by
the judiciary, who do their best to combat poltution, the neglect of safety at work, etc
using the normal techniques of criminal law and punishment.
As these examples illustrate, the interest in how criminal justice Is organized else

where is often (some would say predominantly) guided by practical and policy goals. -
Perceived differences, such as the continued use of the death penalty in the United :
States, as well as its relatively high rate of imprisonment, may be used to reassure
s about the superiority of our owa institutions. But, more commonly, scholars cite
evidence from abroad in an attempt fo challenge and improve the way we do thingsat .
home. The concern for reform fs manifest for example in the long-standing search by

Anglo-American authors to see whether anything can be learned from Continental
European countries about better ways of controlling police discretion (Prase 1994;

Hodgson 2005), Many descriptive or explanatory cross-cultural exercises are often :

shaped by a more or less hidden normative agenda, or finish by making policy recom-
mendations. Even cross-national victim surveys can be deployed as much as a tool for
_ change as in a search for understanding variability (Van Dijk 2000),

The search for patterned differences in law and practice also raises the question
of what it could mean to affirm {either asa soclological or a normative claim) thata
country has the system it ‘requires’. What price might a society have 1o pay to intro-
duce ‘reintegrative shaming’? What are the costs of pursuing ‘zero tolerance’? If the
Ttalian criminal process can effectively decriminalize most cases involving juvenle
delinquency (with the important exceptions of cases involving young immigrants of
Gypsies), could we and should we do the same (Nelken 2006a)? If prosecutors in Japan
succeed in keeping down the level of cases sent 1o court, could we and should we
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ollow their example (Johnson 200037 Policy-led research can itself produce interest-
g descriptive and explanatory findings. But cultural variability in ideas and values
eans that it can also be tricky. Ts it safe, for example, to assume that “all criminal
ustice systems have to handle the “built-in-conflict” of how to maximise convictions
f the guilty at the same time as maxlmising the acquittal of the innocent” (Feest and
urayama 2000)? What would it mean to shift our focus from ‘taking or leaving’
ingle elements of other systems in favour of a broader effort to re-think practices as a
shole in the light of how things are done elsewhere (Hodgson 2000)?
The search to find convincing, plausible interpretations of systems of criminal jus-
ice at the fevel of the nation state, as in accounts of ‘Japanese criminal justice’ or
scriptions of ‘French ctiminal procedure’, continues to be an ambition of compara-
¢ researchers, But, in an era of globalization, there is increasing recognition of the
ifficulties of drawing boundaries between systems of criminal justice. Attempts to
eal with a host of perceived international ot transnational threats such as (amongst
rers) organized crime, terrorism, human trafficking, corruption, illegal dumping
waste, computer critne, money-laundering, and tax evasion raise the problem of
w far it is possible or advisable to harmonize different systems of criminal justice

‘As noted in the previous edition, however, globahzahon is a name for complex and
ntradictory developments. At a minimum, however, we could think of itas referring
the consequence of the greater mobility of capital (sometimes, but not always, will-
ngly embraced by states as a political neo-liberal choice) and new forms of international
erconnections that have grown at the expense of national ones as nation states are
orporated into the global economy and informational cyberspace. State sovereignty
‘hallenged by international courts, human rights conventions, multinational private
ity enterprises, cross-border policing, policy networks and flows, and technologies
f global surveillance. Key crime initiatives now link regional or local centres of power
dwards and Hughes 2005) or are delegated to the private sector. War making, peace-
ping, and criminal justice come to overlap and even war Is privatized. At the same
e the use of cyberspace requires and generates a variety offorms of control and resist-

, as it points to unprecedented (not necessaxily utopian) forms of social ordering.
On the other hand, nation state boundaries still often coincide with language and
tural differences, and represent the source of criminal law and cyiminal statistics,
The imposition of a common legal code and the common training of legal officials
m patt of attempts to achieve and consolidate national identity and ‘borders’ con-
¢ to play important instrumental and symbolic roles, not Jeast in responding to
igration. Natlon states use neo-liberal strategies to (re)asseit national boundaries
priorities and the criminal law continues to be a powerful icon of sovereign state-
. And the nation state remains a key site where the insecurities and uncertain-
brought about by (economic) globalization are expected to be ‘resolved’. These
etisions need to be born in mind when studying the work of international bodies
as non-governmental organizations and intergovernmental organizations and
nfluential think tanks who formulate and spread what have been called ‘global

criptions’—including ideas about what to do about crime.

ccording to Savelsberg, globalization occurs along three paths: norms and prac-
s including those on punishment, change as a consequence of global shifts in
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soclal structure, and culture, there 1s a nation-specific processing of global scripts and
nation-specific responses to the arrival of (late) modernity, and a new type of interna-
tional criminal law has been gaining strength at the global level (Savelsberg 2011). For
him, as for many other commentators, globalization should be seen as a process—one
in which the role of agents is crucial, As Muncie puts it:

the argument that criminal justice is becoming a standardised global product can be
sustained only at the very highest level of generality. Economic forces are not uncontrol-
Iable, do meet resistance and have effects that are neither uniform nor consistent. Nor
shouid we expect that policy transfer be direct or complete or exact or successful. Rather,
it is mediated through national and local cultures, which are themselves changing at the

same time (Muncie 2011: 100).

In examining the spread of such blueprints we need to study what it is that is being
spread—scripts, norms, institutions, technologies, fears, ways of secing, problems, :

solutions—new forms of policing, punitiveness, or conceptual legdl innovations such
as ‘the law of the enemy’, mediation, restitutive or therapeutic justice? We can also ask
where it is being spread, e.g. from or to national, sub-nationaland supranational levels
in Burope, or more widely? How is agreement achieved amongst signatories to con-
ventions or those subject to regulatory networks? We also need to take quite a broad
view of who is involved. The key actors include politicians, inter-governmental and
non-governmental organizations or pressure groups, regulatory bodies, journalists

and even academics themselves and not only judges, lawyers, police, probation offic-
ers, or prison officers. They may also be representatives of businesses such as security
providers or those who build and run private prisons, Attention needs to be given to
the role of institutions, singly, collectively, or in competition, In Europe—but also
beyond-—Buropean Union institutions, the Council of Europe, and the Human Rights
Court system are Important players, The same crime threat may call forth responses
from a variety of inter-Governmental and riof-Governmental organizations, such
as the UN commisstoner for rights etc,, the international labour organization, or the
international organization for migration, Human Rights Watch, Amnesty etc. (Nelken
2011).

The questions of ‘success’ and its implications for diversity are complex ones, When
assessing the effects of globalizing, authors sometimes confuse explaining whether a
certain model has spread successfully and whether this is a good thing. On the one
hand, we may be told that ‘zero tolerance’ ideas have not changed practices on the
ground and are merely ‘symbolic’ (Jones and Newburn 2006). On the other, ifhuman
rights ideas do begin to change the local discourse, as in the case of conventions deal:
ing with violence against women, this may be counted as success even if they do not
change (other) practice on the ground (Merry 2006). Globalization itself also blurs the
line between the normative and the descriptive. As pressures for global conformity,
rise there is often confusion between what is ‘normal’ in the sense of not falling below
astandard and the somewhal different meaning of what is normal or average.

Comparative criminal justice involves not only comparing objects of inquir;
but also differences in the ways of constructing such objects. Hence the discourses
of national and globalizing criminologles must also be brought within the frame
of comparison (Nelken 2010a). ‘Second order comparison’ {comparing how others
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¢) i3 called for as increasing interaction at the transnational level affects the
hat people have about criminal justice elsewhere and the desire to be similar to
ifferent from them. Prison rates (or decisions about keeping the death penalty)
iple, need to be understood not only as measures describing the operations
criminal justice systems but as results of choices to come into line with what
are doing (Von Hofer 2003). They not (only) reflect policy differences in the way
oose to deal with marginal citizens but differential ways of responding to a
ranshational trend, or even the results of the marketing and imitation of an
n model of penalty (Waquant 2009). This does not mean of course that those
e comparison: have got it ‘right’. Typically, places or groups construct other
in terms that reflect thelr own concerns and assumptions—even when they
ing to collaborate with them. Ross, for example has shown the considerable
Ities faced by those working in the US criminal justice system when seeking to
heir own working practices into alignment with those belonging to other sys-
fcriminaljustice {see, e.g., Ross 2004),
wough there is nothing new about the borrowing and imposition of law from

vhere (Nelken and Peest 2001) in the many ways it blurs the differences between

-globalization is changing the meaning of place and the location and signifi-
of boundaries. And students of comparative criminal justice are still uncertain
ow best to Integrate its effects into thelr traditional classificatory and descriptive
¢s. Material that fits awlwardly into the normal comparative paradigm is rel-
to a separate boolk (Reichel 2007), to an early chapter (Relchel 2008}, or a closing
ammer, Fairchild, and Albanese 2005). Sheptycki and Wardak in their edited
jon distinguish ‘area studies’, ‘transnational crime issues’, and ‘transnational
1 responses’ (Sheptycki and Wardale 2005). But they admit that more needs to be
cut when an account of a counfry’s criminal justice system should focus more
rnal factors or on external influences, Larsen and Smandych argue that ‘the

at happens inside its territory, but rather need to acknowledge the effects that dis-
conflicts and developments have on national crime and security concerns and vice
' (Aas 2007 286). And Pakes too worries that ‘diffuse interrelations and complica-
brought about by globalisation are ignored or understated’ (Pakes 2010b: 17), He

eas globalization is an ‘object of study’ (Pakes 2010b: 18-19). But he also recog-
the need to move away from ‘methodological nationalisny,

143
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explicitly comparative work does have to face special difficulties, These range fromthe ioust
technical, conceptual, and linguistic problems posed by the unreliability of statistics, sel‘l’(:;i: O}’sﬂl
Jack of appropriate data, meaning of foreign terms, etc., to the complications of under- f:[:, ecog n?z:
standing the differences in other languages, practices, and world views which make it known wha
difficult to know whether we are comparing like with like, Indeed often it is that which ignored” (G
becomes the research task. Others claim that for these and other reasons comparative explanation
work is near impossible. Legrand, for example, argues that what he calls Jegal epls- ory of delin
temes’ ate incommensurable and certainly never the same matter for those who have sense that tl
been ;ocialized in the culture being studied and those who are merely researching anomie thes
into it (Legrand 2001; but see Nelken 2002a). Cain, who prefers a form of active col- “the United ¢
Taboration with the subjects of her research, insists that comparison faces the allegedly ind the cult
unavoldable dangers of ‘Occidentalism’—thinking that other societies are necessatily with advant
like ours—or ‘Orientalism’—assuming that they are inherently different from us. Her sowth of ps
advice is to ‘avoid comparison, for it implies a lurking occidentalist standard and user,

and focuses on static and dyadic rather than dynamic and complex relations’ (Cain ow and wi
2000: 258).

"These reseryations about compariscnare given added point by the current processes
of globalization. Ina globalized world there is no Archimedean point of comparisor 1 African -
from which to understand distinct nations oz traditions. Within anthropology th
process of producing accounts of other cultures has become increasingly contested Y
(Clifford and Marcus 1986). The very idea of ‘culture’ becomes highly problematic, n " !
imore than a label to be manipulated by elements within the culture concerned or b irschi 196
outside observers (Kuper 1999). Culturesare influenced by global flows and trends; th irschi defi

coherence, or stability of given national cultures will often b

purported uniformity,
no more than ideological projection ot thetorical device, ‘The links between societie Vaffecting

and individuals have been so extended and transformed that it makes little sense t erefore co
gal cultures. Hence ‘all totalising accounts of society, traditio (ime invol

look for independent le
contingentan ffamily st

and culture are exclusionary and enacta social violence by suppressing _
continually emergent differences’ (Coombe 2006). Por all this, however, at any give lio seek to
time there continue fo be important and systematic differences in criminal justlc ‘ -
whether this be regarding the relationship between law and politics, the role of leg
and lay actors, levels of leniency, degrees of delay, and so on (Nelken 2002a).

In exploring such differences some studies set out:

1. to test and validate explanatory theories of crime or social control (which
may, at some risk of oversimplification, call the approach of ‘behavioural sc
ence’ or ‘positivist sociology’);

_ to show how the meaning of crime and criminal justice is embedded with,
changing, local and international, historical and cultural contexts (an appro2

which we will call “interpretivist’y

. to classify and learn from the rules, ideals, and practice of criminal justice
other jurisdictions (which we can call the approach followed by ‘legal compar
tivists’ and ‘policy researchers’).

The behavioural science approach itself includes a wide range of different points of
viewabout the role of comparative work. For some writers, taking the model of scient




COMPARING CRIMINAL JUSTICE

means that comparative work must show that cultural variability is as frrel-
'social laws as it is to physical laws, Gottfredson and Hirschi argue that failure
ognize this has meant that up until now ‘cross natiowal research has literally not
ohat it was Iooking for and its contributions have rightfully been more or less
! (Gottfredson and Hirschi 1990 179). Some of the most influential American
tions of crime, such as Merton’s anomie theory and Cohen’s subcultural the-
lelinquency, on the other hand, seem almost deliberately ethnocentric in the
iat the explanation is designed to fit variables found in American society. Yet
heory was first developed in France, and only afterwards was it reworked in
ted States with particular reference to the American dream of egalitarianism
‘cultural emphasis on success as meastred in money. It has since been applied
adyantage in very different cultural contexts; for example, in Italy to explain the
f political corruption in the 1980s (Magatti 1996), and in Japan to account for
tive lack of crime there (Miyazawa 1997). Is the same theory being employed?

id why does this matter?
ttfredson and Hirschiarguethat Cohen’s account ofthe frustrationsof American
class children is hardly likely to be applicable to the genesis of delinquency in
“an or Indian slum, and this spells its doom. Rather than assume that every
{1t have its own crime with its own unique causes, which need to e sought
relr specificity; the abject of criminological theorizing must be to transcend
‘diversity in order to arrive at genuine scientific statements (Gottfredson and
1.1990: 172-3). In this scarch for a universal criminology Gottfredson and
define crimes as ‘acts of force or fraud undertaken in pursuit of self inter-
hem, different cultural settings cannot influence the causes of crime except
tting the opportunities and the ease with which crimes can occur, They are
Kerefore comforted by apparent cross-cultural consistency in correlations between
7, traditior volvement and age and sex differences, urban-rural differences, and indices
ily stability. A similar approach is—or could be—followed by those scholars
tany give ek to establish general laws about judicial institutions. Shapiro’s classic study
nal justice eal courts sets out to demonstrate that higher courts always function prima-
gents of social control, whatever other political and legal differences may
rize the systems tn which they are found, and whatever other legitimating
es they may themselves employ (Shapiro 1981}, Gottfredson and Hirschi,
er, just assume that the agencies that apply the criminal law have the universal
reminding people both of thetr own long-term interests and of those of other

vloural sc

t behavioural scientists are less concerned than Gottfredson and Hirschi with
ded within : g cultural universals. What matters is the implicit generalizability of the vari-
napproach not whether they actually do apply universally. For theories which link crime

dustrialization, for example, itis strategically important to investigate apparent
r-instances such as Switzerland (Clinard 1978) or Japan (Miyazawa 1997), both
p test existing hypotheses and so as to uncover hew ones. Simlatly, we can ask
variations in the patterns of policing, courts, or prisons in terms of the patterns
: in different cultures or historical periods, If the Dutch prison rate could, atleast
nt points of recently, be kept so much lower than that of other countries in Europe, this is
el of science nt not only because it shows that there is no inevitable connection between

al justice in
al compara-
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crime rates and prison rates but also because it challenges us to look for the particular Whitman seek:
varlables that explain the Dutch case (Downes 1988). USA in compa
" On the other hand, many scholars of comparative crimjnal justice are more fasci- His argument
nated by difference than by similarity. Yet the point of compiling differences, apaxt criminals, on t
from its value as description or in correcting ethnocentrism, is not always made as prisoners, in A
clear as it might be. Certainly, the assumption that all economically advanced coun- presupposed st
tries would be expected to have exactly similar ideas and practices for dealing with " This said, in
crime seems far-fetched. Why study difference? The interpretivist approach seeks to
ancover the inner meaning of the facts that positivist social scientists take as the start- c
ing or finishing points of their comparisons. Even the technical definition of crime texts and docu
varies between legal systems, so that in Japan, for example, assaulis that result in death as criminologi:
are classified as assault, not murder; and in Greece the definition of ‘rape’ include sources have al
fewdness, sodomy, seduction of a child, incest, prostitution, and procuring (Kalish intensive it doe
1988). Less obviously, there is considerable variation in the importance that legista dependson wh
tures, justice agencies, or the media put on responding to different sorts of behaviou s to be justifie
as crime. Until very recently, in Germany or Italy the police and the mass media kep nay reveal tha
a remarkably low profile regarding most street crime or burglary, at least by British o {Crawford 200
Ametican standards (Zedner 1995; Nelken 2000b). find that Germ
The prosecution or prison statistics that constitute the data of behavioural scienc éLacey and Zec
explanations are here treated as cultural products. But it would be wrong to take to Care also ne
extreme a stand on the idea of crime asa cultural construction. This could lead to arel- urse of crim;
ativism by which comparative criminology would become implausible (Beirne 1983 :
and this could be simply countered by the argument that if understanding ‘the other’”- Hture. In ma
was really so difficult then even social science research into different social worlds at’ here the crim
home would be impossible {Leavitt 1990). As noted, criminal justice cultures are in, elaw in polit
any case less and less sealed off from each other for them not to have some common isalso not ea
language in which to express their concerns. Par from being either cognitively or mor- res as compa

ally relativist, the interpretivist approach in fact actually presupposes the possibility of : aracter wou.
cultural comparisons, even ifit does seek to display: ;compared t

producingand learning from cross-
trenched cu!

difference mote than demonstrate similarity, It may be used, for exatnple, to compate:

different societies in terms of their levels of ‘punitiveness’ (Nelken 2005) or ‘tolerance’ markable ray
(Nelken 20064), taking care to distinguish the external observers’ judgement from om the 1960:
Iropean neig

the way such practices are experienced by members of the societies concerned, It is
unfortunate that some scholars continue to insist that the interpretivist approach is
necessarily relativist and non-evaluative (Pakes 2004: 13 ff; cf Nelken 1994b).

'The search for difference only really becomes interesting when the attempt is made
to show how differences in the punitiveness or any other aspect of criminal justice are
linked to other differences (e.g in types of political culture), If the positivistap proach
operationalizes ‘culture’ (or deliberately simplified aspects of it) to explain variation
in levels and types of crime and social control, this second approach tends more to use
ctime and criminal justice as themselves an ‘index” of culture. Grasping the ‘other”
requires the willingness to put our assumptions in question: the more so the greater
the cultural distance. Some of the most exciting work in comparative criminal justice
sefs out to interpret what is distinctive in the practice and discourse of a given systen

of criminal justice by drawing an explicit or implicit contrast with another system
usually that of the scholar’s culture of origin (Zedner 1995). In an important study
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» particular : ¢man seeks to explain the relative harshness of the treatment of criminals in the

1 comparison to that reserved for them in the countries of Continental Europe.
argument is that whereas France and Germany ‘levelled up’ theit treatment of
als, on the basis of long-standing more respectful treatment for higher-status
ers, in America criminals suffered from a general levelling-down process that

more fasci-
inces, apart

s made as :
nced cottit- = posed status equality (Whitman 2003; Nelken 2006b).

ealing with said, interpretative approaches do face their own problems (Nelken 1995).
ach seeks to ifficulty is that of knowing who or what can speak for the culture (especially
ag the start- matters are controversial), Very different results will be obtained by analysing
on of crime ind documents, testing public attitudes, or relying on selected informants such
sult in death minologists or public officials: the drawbacks of exclusive reltance on these last
pe’ include 55 have already been discussed. Because the interpretative approach is so laboux
ring (Kalish tensive it does not allow for farge-scale, cross-cultural comparison. Much therefore
that legisla- s on which other system is taken as the yardstick of comparison—and how this
of behaviour justified, Taking criminal justice discourse in England as our starting point
eal that France works with one model of ‘mediation’ whereas we have several
oxd 2000), If we compare England with Germany, on the other hand, we may
at Germany seems to have several ideas of ‘community’ where we have just one

d Zedner 1995, 1998). But what exactly is the significance of such findings?

1so needs to be taken in assuming that a given feature of the practice or dis-
or ‘resonates’ with, the rest of a culture,

s media kept
by British or

oural science

1 {o take too
of criminal justice necessarily indexes,

dtead toarel-

‘Befrne 1983), deals and values of criminal justice may not always be widely diffused in the
ng “the other’ In many societies there is 3 wide gulf between legal and general culiure, as
icial worlds at e criminal law purports to maintain principles of impersonal equality before

1 polities where clientilisticand other particularistic practices are widespread.
ot easy to get the balance right between identifying relatively enduring fea-
ompared to contingent aspects of other cultures, Relying on ideas of national
o would make it difficult to reconcile the defiance of law in Weimar Germany
ared to the oves-deference to law of the Fascist period. What are taken to be
red cultural practices in the sphere of criminal justice can be overturned with
ble rapidity. The Dutch penal system was rf ghtly celebrated for its “tolerance’,
960s on, keeping its praportionate prison po pulation well below that of its
neighbours (Downes 1988}, But shortly after gaining such praise, the crimi-
elite who ploneered the ‘Utrecht’ approach was sidelined by the pressures
popular political consensus in the face of Holland’s growing drug problem
1996). Holland engaged in a massive programine of prison-building that
ktowards the levels of the 1950s, 2 period when lts relative level of incarcera-
omparable to the rest of Europe.
ird approach, followed by students of procedure and comparative lawyers,
_ This is important in order to see how crimi-
¢ outcomes reflected In indicators of prison or other rates is actually pro-
derstanding how and why different systems try to achieve ‘autonomy’ from
om government and the public provides a crucial key to understanding
€5 in punitiveness (Netken 2009: Montana and Nelken 2011). Another advan-
is focus lies in the way its language and concerns connect directly to those
ny of the Jegal actors themselves whose behaviour is being interpreted. It

ultures are in
ome commort
itively or mor-
e possibilityo
seel to display
te, to compar
} or “tolerance

dgement from:
oncerned. It
ist approach 1
1994b).
ttempt is mad
linal justice ar

nds more to use;
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criminal justice
fa given system
another system
mportant study,




he relevant to pay atiention {o rules and ideals Fo which actors are ot_)hged atleast =3 saciological crir
y may well take as guides for much of the time, The evo- that it is not the
tution of the discourse used by criminal justice actors may also be better understood, confasion, Witk
even for sociological purposes, when related to its own forms rather than simply trans- - that there was Ié

procedures, use

Jated into sociological language.
Rescarch carried out by compatative lawyers is suffictently different from com- | rules actually wi
hing to gain from the other’s approach, that this unders

parative social science for both to have somet
Although comparative lawyets rely mainly on listorical, philosophical, and juridi- how the very de:
11 aware that Jegal and other rules are not always applied in - (Langbein and

cal analyses they are we

practice, and that legal outcomes do not necessarily turn out as planned. But the ole of prosecul
saciological significance of such evidence is usually ignored in favour of processing it

normatively, as an example of deviance ot “failure’, to which the solution is typicallya .
(further) changein the law. The weaknesses of this approach, whichare the converse of Key conceptt
its strengths, thus come from its tendency to share rather than understand or criticize egal culture’ (
the self-understanding of the legal perspective, Because the terms it uses are legal and fien employed
normative it will not capture many of the organizationalor personal sources of action cientists and b
which shape what actors are trying to do, still less the influences of which actors ate i .

not aware.

Social scientists, on the other hand, are more interested in what does happen than
jn what should happen, fooking beyond written rules and documents to the structures Germany, and ]
which shape the repeated patterns of everyday action. Their approach has the opposite
drawbacks. The determination to take practice more seriously than protestations of ;
ideals can sometimes lead toan underestimation of the role law plays in many cultures
values, including ‘counterfactual’ values {Van Swaaningen 1998, .
jmportant for not being tied to existing practice, And

esent, rather than to the past or future of law, can block (Peest and Mus
akes ‘the past livein But assumpt

ter as a bearer of tradition that m
ve shall also n

must
to pay lip-service butwhichthe

uilty, while of
ritical attentic
as a representation of hat there are ©
1999), which are all the more
the fmportance given 1o the pr
an appreciation of law’s charac

the present.
Rach of these three approaches to comparison tends to be associated, in its pure

form, with a distinctive epistemology, respectively (predictive) explanation, ‘ander-

standing by translation’, and categorization-evaluation. The standard way of deciding ¢
which apptoach to choose 1s to ask: are we trying to contribute to the development of is not perceive:
explanatory social science, ot to improve existing penal practice? Combining such tions of what i
different enterprises, it is said, will only produce confusion (Beeley 1997). But, on the

other hand, social scientists cannot afford to lose touch with those muances of fega
culture that bring the comparative exercise to life, Effective comparison s as much
a matter of good translation as of successful explanation. We may need, for example,
to understand how and why ‘diversion’ from criminal justice is treated as intrinsic .
to the criminal process in Holland, but as somehow extrinsic to it in the UK (Brant
and Field 2000}, And this will require considerable historical, juridical, and linguisti

analysis.
in practice thesethree approachesare varely found in their pure form, Sociologists
d in legal culture and ideology—need to know about law

especially those intereste
and legal procedures {and sometimes get it wrong); comparative lawyers often make
sociologically questionable assumptions about what a system is trying to do and

how it actually operates. Debates within, as well as between, comparative law and

of incarceratic
population—a

With some e);
tle about the ,
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| criminology turn on mixed questions of explanation and evaluation, so
ot the choice of one or other of these aims which guarantees ejther insight or
.. Within the field of comparative law, Goldstein and Marcus, who reported

s was little America could learn from Burope in ordet to reform its pre-trial

es, used sociological-type arguments based on the attempt to see how the

ially worked in practice (Goldstein and Marcus 1977). But those who claimed

understanding of Continental procedure was superficial were able to show

ery desire for generalizable explanation reinforced American ethnocentrism

1 and Weinreb 1978), On the other hand, Downes’s sociological study of the

anned. But the - ‘osecutors in keeping down prison rates in Hoiland clearly had a practical
simed at changing the situation in Britain, but it was not {or at least not for

on) unsuccessful in illuminating the Dutch situation,

iceptual building blocks for comparing criminal justice, such as the term
ture’ (Nelken 1997a), figure in each of the three approaches even if they are
loyed with competing meanings. Another heuristic idea, zsed both by social

tists and by comparative lawyers, is that of ‘functional equivalence’, One com-
Taw textbook tells us to assume that other societies will often meet a given
blem’ by using unfamiliar types of law and legal techniques (Zweigert and
157), Likewise, Feest and Murayama, in their study of criminal justice In Spain,
ny, and Japan, demonstrate that each jurisdiction has some (but not necessarily
i) crucial pre-trial and post-trial filters to distinguish the innocent from the
hile others are more formalistic and typically presuppose that the required
ttention has or will be given at another stage. They come close to suggesting
e are “functional equivalents’ in each system for legitimizing even unsound
f police arrests, and that systems ‘self-correct’ to reach rather similar outcomes

ca

zthe converse o
tand or criticiz

nmany culture
vaaningen 1998
g practice, And

of law;, can block o d Murayama 2000).
sumptions of functional equivalence can also be misleading. At a minimum

11 also need to extend our analysis to the role of non-legal institutions, alterna-
ated, in its pur aw, and competing professional expertises aswellas fo other groupings within
iciety such as the family or patron-client networks. Moreover, in some cultures,

oblems may simply find no ‘solution’—especially, but not only, if the ‘probleny’
erceived as such. Cultures have the power to produce relatively circular defini-
ombiai what is worth fighting for and against, and their institutions and practices
¥97). But, on th press genuinely different histories and distinct priorities (Nelken 1996), Often
auances of lega : 's are ‘problematized’ only when a society is exposed to the definition nsed else-
n the 1980s, for example, the appearance of league tables of relative levels
arceration induced Finland to move towards the norm by reducing its prison
ated as intrinsi ation—and were used in Holland to justify doing the opposite!

ination, ‘under

2. Soclologists—
inow about lav
vers often make
ving to do and
arative law and

some exceptions, most texts about comparative criminal justice contain Ht-
out the actual process of doing cross-cultural research in criminal justice. At
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best this question is addressed by the editors rather than by the contributors them- response more im
selves {e.g, Cole et al. 1987; Fields and Moore 1996; Heiland, Shelley, and Katoh 1992), not about involvir
Admittedly, there is never only one ideal research method, and choice of method is conception of the
inseparably linked to the objectives being pursued. Buf the questions posed in com- Anglo-American
parative work are often more ambitious than the methodologles which comparative the role of the stal
lawyers usually adopt. For example, Fennell ef al. ask, ‘conld there be a relationship it as their fundam
between the mildness or severity of a penal climate and an inquisitorial or an accu- ing bona fide Frer
satorial system of justice?” (Fennell e al. 1995: xvi). But they then add immediately nded’ enquiry th
afterwards, ‘ot is the question absurd?’ Methodological issues loom still larger when se ‘law in action’
comparative enquiries seek t0 tackle fundamental problems such as, ‘how do differ- ules of thumb’, G
ent societies conceive “disorder”?’, how do ‘differences in social, political, and legal or example, beca
culture inform perceptions of crime and the role of criminal agencies in respondingto Short research s
12", or ‘what factors underlie the salience of law and order asa political issue?’ (Zedner nd practitioners
1996). Only long and intimate familiarity with a saciety could even begin to unravel xercise. But care
such complex puzzles. ource of claims a

How, then, are we to acquite sufficient knowledge of another culture for such pur- Zhat are the sin
poses? Either we can rely mainly on cooperation with foreign experts, or we can go xperts and pract
abroad fo interview legal officials and others, or we can draw on our direct experience 2t their informa
of living and working in the country concerned. These three possible strategies I have gal ideas carry |
elsewhere dubbed as ‘virtually there’, ‘tesearching there’, or living there’ {sce Nelken ilar political o;
20004, 2010a; Heidensohn 2006).

The first of these methods allows for a variety of focused forms of international col-
laboration in comparative research. Feest and Murayama, for example, describe the

result of a ‘thought experiment’ which starts from a careful description of the actua
case of an American student arrested and triedin Spainona false charge of participat-
ing in an illegal squatting demonstration. The authors then discuss what would haw
been the likely outcome given the same sequence of events in Germany and Japan

ose criminal justice systems they know best {Peest and Murayam

2000). Other scholars set out to explain past and possible future trajectories invariou geés, others are
aspects of the work of police, courts, or prisons. Thus Brants and Fleld ask how dif bers of differ
ferent jurisdictions have responded to the rise of covert and proactive policing—an

why (Brants and Field 2000). These authors are constantly worried about the danget
of not comparing like with like, and they draw attention to the continuing difficultie
of reaching shared meanings between experts in different legal cultures even afie
long experience of cooperation. Such collaboration, they say, requires a high degre
of mutual trust and involves ‘negotiating’ mutually acceptable descriptions of lega
practice in cach of their home countries. The lesson they seek to drive home is that cor
rect interpretation of even the smallest detail of criminal justice organization require
sensitivity to ‘broader institutional and jdeological contexts’.

Given these difficulties it is not surprising to find that many scholars advocate goin
to the research site in person, Immersion in another social context gives the researche
invaluable opportunities to become more directly involved in the experience of cu
tural translation. On the basis of his regular visits to France, Crawford, for exampl
offers a sophisticated reading of the contrasting meanings of mediation in two diffe
ent settings (Crawford 2000). In France the move to introduce mediation can be see
as part of a project of ‘bringinglaw to the people’ both by making the criminal justi

the countries wh
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COMPARING CRIMINAL JUSTICE

se more immediate in time and alse by subtly transforming its referent. But itis
out involving the ‘community’ in the actual deliveryof criminaljustice. Por this
ption of the ‘community’ has a meaning and appeal which is strongly tled to the
lo-American type of potitical and social order, In Brance it has historlcally been
e of the state to represent the larger community, and its social institutions bave

feir fundamental task to lead those who are not yet part of the polis into becom-
ona fide French citizens, ‘Researching there’ also provides the chance for ‘open-
* enquiry that can Jead to the discovery of new questions and new findings about
in action’. Some things arc never written down because they belong to ‘craft
thumb’, Other matters are considered secrets that should not be written down,
mple, because theory and practice do not coincide, and so on {(Hodgson 2000).
i+t research visits, however, usuallyinvolve considerable reliance on local experts
yactitioners. Indeed obtaining their views is very often the whole point of the
o. But care must be taken in drawing on such insiders as the direct or indirect
of claims about other cultures. Who count as experts, and how do they know?
are the similarities and differences between academics and practitioners? If
s and practitioners are in agreement, could this be because experts themselves
ir information from practitioners? In all cultures descriptions of social and
eas carry political implications, in some cases even issuing directly from par-
- political or social philosophies. When we think of expetts in our own culture
normally, without much difficulty, be able to associate them with ‘standing’ for
;S,olitical or policy positions. But what about this factor when we rely on expexts
broad? In much of the comparative criminal justice literature there seems to
of the extent to which those describing the
sults of local legal practices or reforms are themselves part of the context
re desctibing, in the sense of being partial to one position rather than another.
fice some commentators are strongly against importing ideas from the commmon
1d, othess are less antagonistic; in Italy, some academics are notoriously pro-
others are anti-judges. It can be misleading to rely on the opinions or work of
ers of different camps without making allowance for this fact.
teover, cultural variability means that the problem faced here is not always the
There are some cultures (Italy and Latin Amerlca, for example) where many
der it quite appropriate for academics—and even for judges and prosecutors—to
y and to be jdentified as members of a faction. In playing the role of what
¢i called an ‘organic intellectual’, your prime duty is understood, both by your
1d by your opponents, to be the furtherance of a specific group ideal, In con-
ce, in such societies the question of social and political affiliation is one of the
estions raised (even if not always openly) in con sidering the point and validity
demic criticisms of current practices and of corresponding proposals for reform.
her cultuyes, however, the approved practice is fo do one’s best to avoid such iden-
on, In some cases this just makes the process of establishing affiliation more
. Alternatively, the extent of political consensus, or of admiration for allegedly
criteria based on ‘results’ or ‘efficiency’, may be such that academics are indeed
essed to take sides, Or intellectuals may stmply count for less politically! The
gain is that without knowledge about their affiliations, and an understanding
the responsibllities attached to different roles in the culture under investigation, it

e recognition, and less discussion,
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can be hard to know what credit to give to the arguinents of any expert about erimina] hich influenc
Even if we assume that our sources are not ‘partial’ (or, better still, if we try to make g};eil:z‘iine(:
proper allowance for this) there still remains the problem that experts and practition- vl e?vin g al;gro a2
ers are undoubtedly partof their own culture. Thisis after all why we consult them. But in @ country. -
this also means that they do not necessarily ask or answer questions based on where. cover a la rgf; !'

~ the researcher is ‘coming frony’ {and may not even have the basis for understanding with in-depth
such questions). Ina multitude of ways both thetr descriptions and their criticisms will that the long-
also belong to their culture. In {taly, local commentators regularly attack a principled ecome an in:
but inefficient system on grounds of principle; in England and Wales, a system highly cipant’ camn
influenced by managerial considerations, sometimes at the expense of principle, will ave to face,
tend to be criticized for its remaining inefficiencies.
Longer-term involvement in another culture offers, amongst other advantages, a 2 result of ir
better route to grasping the intellectual and political affiliations of insiders. Through tholar may 0
everyday experience of another culture, ‘observant participation’ (Nelken 2000a) >
rather than merely ‘participation observation’ in a given research site, the researcher this putpo
can begin to fillin the ‘taken-for-granted’ background to natives’ views and actions, ackground ¢

Direct experience and involvement with what is being studied can also help give th ¢

researcher’s accounts the credibility th
actually movingto 2 reseaxch site—for shorter or fonger period, i themselve
the researcher necessarily comes to see things asa native. OQur ‘starting points’ (Nelke :

2000b) play a vital role in what we set out to discover, Our own cultural assumption

continue to shape the questions we ask or the answers we find convincing. Much o '
the voluminous American vesearch on the specificity of Japanese criminal justice, fo SELECTE
lain what is distinctive about Tapanese;

example, can be criticized for seeking to exp.
legal culture in contrast to familiar Ainerican models without recoghizing ho

snuch it derived from the civil Jaw systems of Continental Europe from which Japan: ndyeh (2

justice.

borrowed.
Similarities and differences come to life for an observer when they are exemplified

by ‘significant absences’ in relation to past experience. A good example is provided: Aferdyk, Re
by Lacey and Zedner's discussion of the lack of any reference to ‘community’ in dis* strations
coutse about crime prevention in Germany (Lacey and Zedner 1995, 1998). But the Y
especially in research based on

short visits, because of the implicit collusion betseen the writer and his or her audi-
hat it should want 1o

ence which privileges what the audience wants to know asif it is W :
know. The long-stay researcher, by contrast, is engaged in a process of being slowly 1¢ !
socialized, He or she will increasingly want to seformulate the questions others bac inat fusti
home wish to address to the foreign setting. Asimportant, i reamt
doubt whether they ever really understood their own culture of ori
researcher will iry to see things like a native insider, at other times he or she will tryt
do ‘better’ than the natives. The ability to Jook at a culture with new eyes is, after all
the great strength of any outsider.

This said, the heavy investment required by ‘observant participation’, or by stt
tained ethnography, may not always be necessary of feasible, The choice to fo
low any particular approach to data gathering is linked to the many consideratio

vital guestion of starting points is often left begging,
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e the feasibility of a given vesearch project; not least the time available,
able to visit the country concerned, and with what sort of commitment.
its putposes, collaboration with experts or a limited period of infer-

d may even have some advantages s compared withliving and working
There are the usual trade-offs amongst methodologies. It is possible to
umber of cases with questionnaires or interviews only by dispensing

h observation. And the short-termer can also pretend to a useful naivety
term researcher must abandon, since that is part of what it means to
siderfoutsider. In practice, even the insiderfoutsider or ‘observant par-
ot possibly experience everything at first hand. So all three approaches
some extent, similar problems in knowing who to frust, and then con-
ibility. However findings are (re)presented, they are always in large part
interviews and consultation ofexperts and practitioners, and the resident
‘often obtain these in ways which are less systematic than those followed
-appronches. The main advantage of ‘full immersion” in another society
ose is that enquiry becomes more fruitful when you have enough cultural
| to identify the right questions to ask. Beyond this, method is also more
a5 to an end insofar as it poses the problem of how to engage with ‘the
d when and why it is justifiable to gpeak “for them’ rather than let them speak

GTED FURTHER READING

5 of recent texibooks, collections and readers see Crawford (ed .} {2011); Dammer,
and Albanese {(2008); Drake, Muncie, and Wastmarland (eds) (2008); Larsen and
2008}, Muncie, Talbot, and Walters {eds] (2008); Netken [2010a); Pakes (20102}
8); Sheptycki and Wardak {eds) {2005); Tonry (ed.) [2007); Wintordyk, and Cac
}; and Winterdyk, Reichsl, and Dammer {2009}, For a recent hibliography see

Roichel, and Dammer {2009],
jons of cross- national perspectives on erime and criminal justice may be found in
d.} (1999}, Tonry {ed.} {2007}, Van Dijk {2007), and Van Dijk, Van Kesteren, and
9'0:7'). For discussions of bluaprints, convergence, and cross-niational borrowing see
Sorzo, and Sparks teds). (2011} Newbuen, and Sparks {2004); Jones and Newburn

ol want fo : nd Nolan (2009},

od studies of specific societies see,for example, Downes {1888} or Johnson
forks inspired by the comparative law or interpretative approaches to comparative
ustice still do not usually communicate much with debates in the criminological
am {a.g. Vogler 2005, but see Whitman 2003), Depending on the topic Inhand the
he will tey to __f comparative criminal will need to sample fiteratures that louch on a variety of
K b s, For example, a lot of the running in anything 1o do with judges s made by politi-
sis, after all : tisis. On the other hand, information on governmental and official wabsites on
ustice systems in spocific countries should be treated more as presentational data
f explenation rather thanas a solid basis for cross-cultural comparison, Sinilar cau-
Id ba exercised when using the sites of inter-governmental and non-governmental

ng slowly re-
i others back
wven begin to
metimes the

nsiderations
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